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Defendants Southfork Security, Inc. and Corey Thuen submit this memorandum in

opposition to Plaintiff Battelle Energy Alliance, LLC’s motion for a preliminary injunction.

I.
INTRODUCTION

Battelle’s central claim is that Visdom, an “open source” application developed by

Southfork, is an unauthorized copy of Battelle’s allegedly proprietary Sophia software. A

competent pre-lawsuit investigation would have included looking for the Visdom source code—

the human-readable version of Visdom, by which infringement is judged—on the well-known

Internet repositories for open-source software, performing the requisite comparison of the

Visdom source code to that of Sophia, and making an informed judgment about whether Visdom

is an infringing Sophia copy. Evidently, Battelle did not do that. Battelle failed to notice that the

Visdom source code has been publicly available since July on the prominent open-source

repository GitHub.com.

Not having done its homework, Battelle filed suit based on its conjecture that Visdom is a

Sophia copy, when, if that actually were true, Battelle could have directly so proved, through a

source-code comparison. Regrettably, Battelle was able to parlay its conjecture into a TRO,

granted on an ex parte basis, barring Southfork and Thuen from taking an action they already

had taken months earlier: releasing Visdom as an open-source software application. Perhaps

worse, Battelle convinced the Court to order Thuen to turn over his hard drives for imaging—

disrupting Southfork’s business—in order to preserve evidence to support Battelle’s conjecture,

when a simple source-code comparison would have revealed to Battelle that it is simply wrong.

Battelle should be dispatched now to do what it should have done in the first place:

compare the Visdom source code to that of Sophia. If Battelle can find in the comparison any

evidence to support its claim that Visdom is an infringing Sophia copy, then Battelle can renew

its bid for a preliminary injunction. It should no longer get by on conjecture.
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II.
BACKGROUND

The factual record on which the Court evaluated Battelle’s TRO request was, of course,

just one side of the story. Perhaps the most critical fact Battelle did not tell the Court—a fact

Battelle should have known—is that, in July 2013, Thuen released Visdom on the well-known1

Internet open source repository GitHub, making the Visdom source code available to the world

at large. (Thuen Decl. ¶ 20.) Computer programmers, like those Battelle employs, know about

GitHub. (Thuen Decl. ¶ 20.) Thuen obviously was not trying to hide the Visdom source code

from Battelle, as he knew that Battelle personnel, like anyone else, had the opportunity to find

Visdom on GitHub. (Thuen Decl. ¶ 20.) In fact, by putting Visdom on GitHub, Thuen gave

Battelle the opportunity to compare the Visdom source code with the source code of Battelle’s

Sophia software, in search of any infringement of Sophia. (Thuen Decl. ¶ 20.)

Battelle filed this action on October 10, 2013, claiming principally that Visdom is an

infringing Sophia copy. The same day, Battelle filed—three months too late—for preliminary

injunctive relief that would prohibit Southfork and Thuen from releasing Visdom as open-source

software. Two of the declarations included in Battelle’s injunction papers are dated September

12 and September 16, respectively. (Sayre Decl. 5, ECF No. 2-6; Kaczor Decl. 8, ECF No. 2-4.)

Thus, this action had been in the works long before its October 10 filing. Despite having had

several weeks, at a minimum, to gather supporting evidence, Battelle apparently failed to check

well-known Internet open source repositories before filing suit. Had Battelle checked, it would

have easily found Visdom on GitHub. Indeed, on October 18, shortly after a TRO was entered at

Battelle’s request, Battelle’s attorneys, in policing compliance with the TRO, found Visdom on

1 The Alexa.com rankings are an accepted measure of website popularity. As of October 21,
2013, github.com had a global Alexa.com ranking of 206. By comparison, Google.com had
an Alexa rank of 1 and Costco.com’s rank was 1,127.

Case 4:13-cv-00442-BLW   Document 16   Filed 10/22/13   Page 4 of 23



RESPONSE TO MOTION FOR PRELIMINARY INJUNCTION - 3
46556.0001.6140958.4

GitHub through a very simple search process. (Brown Decl. ¶¶ 1-5.) Anyone could today

readily find the Visdom source code at GitHub through a Google search. (Thuen Decl. ¶ 20.)

Now that Battelle belatedly realizes it has access to the Visdom source code, it is in a

position to do what it should have done before filing this action: make the requisite comparison

of the Visdom source code to the Sophia source code to try to confirm its suspicions of copying.

Southfork and Thuen, by contrast, are not in a position to present a source-code comparison.

They do not have access to the Sophia source code. Thuen last had access in August 2012, when

Battelle removed him from the Sophia project because of his interest in becoming, through

Southfork, Battelle’s Sophia licensee once Sophia was finished. (Thuen Decl. ¶ 11.)

Battelle’s suspicions will be revealed as unfounded when it belatedly performs the

necessary comparison. Visdom is an original Southfork creation. (Thuen Decl. ¶ 14-19, 23.) It

is intended to solve the same problems as Sophia, but is not a Sophia copy. (Thuen Decl. ¶ 18.)

Thuen and a collaborator, Kristopher Watts, began writing it in March 2013. (Thuen Decl. ¶ 14.)

It is written in the HTML, Javascript, and Go programming languages, whereas Sophia is written

in the C programming language. (Thuen Decl. ¶¶ 8, 15.)

Visdom is not in any sense, however, a mere translation of Sophia from C to the

languages in which Visdom is written. (Thuen Decl. ¶ 15.) A program written in one

programming language cannot simply be cut-and-pasted into another programming language,

given that programming languages have different lexicographical grammars. (Thuen Decl. ¶ 16.)

In particular, the C and Javascript languages, and their paradigms, are incompatible. (Thuen

Decl. ¶ 17.) Javascript is an interpreted language and C is a compiled language, meaning that C

creates software that runs on hardware, whereas Javascript creates software that runs in programs

that run on hardware. (Thuen Decl. ¶ 16.) No two programmers who translate from one

language to another, or from C to Javascript in particular, would produce the same output for any
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complex program. (Thuen Decl. ¶ 17.) Consequently, a program written in Javascript (like

Visdom) will inherently solve the problem to which it is directed in a different way than a

program directed at the same problem but written in C (like Sophia). (Thuen Decl. ¶ 17.)

Another key difference between Sophia and Visdom lies in their use of open-source

software. Unlike Sophia, which makes only limited use of open-source software, meaning

almost its entire source code was written from scratch, Visdom relies heavily on open-source

software. (Thuen Decl. ¶¶ 8, 19.) That is why Thuen and Watts were able to begin writing it in

March 2013 and publish it to GitHub in July 2013. (Thuen Decl. ¶ 19.)

Thuen always intended Visdom to be an open-source project, illustrating the folly of the

notion that he and Watts would create it by copying Sophia—the open-source paradigm

specifically invites inspection by third parties, so open-sourcing Visdom encourages, even

fosters, the detection of copying. (Thuen Decl. ¶ 20.) Far from copying Sophia, Thuen

specifically avoided any code, modules, sequences, routines, structures, screenshots, or any other

materials that may have constituted some part of Sophia as it existed when his access to Sophia

ended in August 2012. (Thuen Decl. ¶ 18.)

Watts, by the way, is a current Battelle employee, having taken a job there after Visdom

was put on GitHub. (Thuen Decl. ¶ 21.) He is therefore available to Battelle to provide a

declaration if he had anything to say that supports Battelle’s infringement claim, but he is

unavailable to Southfork and Thuen except by deposition. Thuen believes that, in connection

with accepting employment at Battelle, Watts provided conflict-of-interest paperwork that

informed Battelle of both Watts’ intention to continue contributing to Visdom and of the GitHub

link to the Visdom source code as well. (Thuen Decl. ¶ 21.)

Despite having offered no proof that Visdom is an infringing Sophia copy—a proof that

requires as a condition precedent inspection of the Visdom source code—Battelle is asking the
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Court to shut down Southfork’s website and, now that Battelle realizes Visdom has been put on

GitHub, it might also ask the Court to order Southfork and Thuen to remove it from GitHub.

Southfork is a growing, Idaho Falls-based start-up computer security business—a growth

industry—benefiting from strong current demand for its services. (Thuen Decl. ¶ 26.) Its

business would be decimated if it is forced off the Internet pending trial, to the tune of an

estimated $2,500,000 in lost revenue in the next eighteen months. (Thuen Decl. ¶ 26.) Further,

while the Visdom source code has been made freely available at no charge, Southfork’s business

plan includes offering support contracts and selling proprietary add-on modules in connection

with Visdom, and those plans will be scuttled if Visdom is ordered removed from GitHub.

(Thuen Decl. ¶¶ 14, 26.) In short, the requested injunction would force Southfork out of

business (Thuen Decl. ¶ 26), all because of a groundless suspicion that exists only because of

Battelle’s failure to exercise due care and investigate the Visdom source code before launching

this damaging, inflammatory lawsuit.

III.
ANALYSIS

A. If Battelle wants the Court to order Southfork and Thuen to remove Visdom from
GitHub, the legal standard for “mandatory” injunctions applies.

The Court’s TRO decision sets forth the customary four-factor test for determining

whether preliminary injunctive relief is appropriate. (Mem. Decision & Order 4-5, ECF No. 8.)

The test is stated correctly there, but two additional points must be made about it.

First, in that the TRO prohibits Southfork and Thuen from “releasing Visdom or Sophia

as an open-source product” (Mem. Decision & Order 13, ECF No. 8), it is a “prohibitory” TRO.

See, e.g., Park Village Apartment Tenants Ass’n v. Mortimer Howard Trust, 636 F.3d 1150, 1159

(9th Cir. 2011) (explaining that prohibitory injunctions prohibit a party from taking action,

preserving the status quo pending further litigation). The prohibited act, however, already had
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occurred. Visdom was released as an open-source product in July, several months before the

TRO was entered.2 (Thuen Decl. ¶ 20.) Consequently, the prohibitory TRO is ineffectual.

Only a “mandatory” injunction—one that orders Southfork and Thuen to take action

instead of to refrain from taking action, see, e.g., Park Village, 636 F.3d at 1159—could suffice

to bury the Visdom source code pending further litigation. But Battelle has not even asked the

Court to upset the status quo by requiring Southfork and Thuen to remove Visdom from GitHub,

even though Battelle belatedly realized on October 18, in an apparent effort to police compliance

with the TRO, that Visdom has been on GitHub since July. (Scott Decl. Ex. A.) Instead of

acknowledging it needs a different order than the one it already has, Battelle tried to intimidate

Southfork and Thuen into removing Visdom from GitHub by falsely claiming they have violated

the TRO by not doing so. (Scott Decl. Ex. A.) If Battelle changes tactics and asks for a

mandatory injunction, a much higher bar would apply than the one that applied to its original

request for a prohibitory injunction. “‘[A] mandatory injunction is particularly disfavored. In

general, mandatory injunctions are not granted unless extreme or very serious damage will result,

and are not issued in doubtful cases.’” Park Village, 636 F.3d at 1160 (brackets and ellipsis

points omitted) (quotingMarlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH & Co., 571 F.3d

873, 879 (9th Cir. 2009)). Battelle’s showing is not even in that ballpark.

Second, the “sliding scale” approach loses much, if not all, relevance in the context of a

request for a mandatory injunction. That is the upshot of Park Village, and like holdings, which

require the movant to show both that “extreme or very serious damage will result” in the absence

2 Southfork and Thuen have no means, nor any intention, of releasing Sophia as an open-
source product. They do not have access to its source code. (Thuen Decl. ¶¶ 11, 15.) A
preliminary injunction against releasing Sophia nevertheless is inappropriate, as there is no
reason to think Southfork or Thuen could or would release it in the absence of an injunction.
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of an injunction and that its case is so strong as to not be considered a “doubtful case[ ].” 636

F.3d at 1160. But, even if the “sliding scale” approach did apply in its typical fashion here,

Battelle would have to raise at least “‘serious questions going to the merits’” and, if it did no

better than that, it also would have to show “‘a hardship balance that tips sharply in [its] favor,’”

as well as “‘a likelihood of irreparable injury and that the injunction is in the public interest.’”

Vanguard Outdoor, LLC v. City of Los Angeles, 648 F.3d 737, 740 (9th Cir. 2011) (emphasis

added) (quoting Alliance for Wild Rockies v. Cottrell, 622 F.3d 1045, 1053 (9th Cir. 2010)).

Battelle has not shown that there are “serious questions,” much less that it is likely to succeed on

the merits. And, even if Battelle were considered to have raised “serious questions,” its showing

on the three other factors is weak.

In sum, different versions of the preliminary-injunction standard apply in different

contexts, depending on whether the injunction sought is mandatory or prohibitory. The most

demanding version—that articulated in Park Village and other cases involving requests for

mandatory injunctions—applies to any request for an injunction ordering Visdom’s removal

from GitHub. But, in any event, Battelle’s showing fails to satisfy any version of the standard.

B. Battelle fails to show that it is likely to succeed on the merits.

Battelle argues that the requested injunction can be based on any of its seven claims, all

of which depend on the notion that Visdom is a Sophia copy. The Court based the TRO strictly

on Battelle’s copyright-infringement claim. (Mem. Decision & Order 5 n. 1, ECF No. 8.)

Southfork and Thuen therefore will begin with that claim.

1. Alleged copyright infringement

To prove copyright infringement, Battelle must prove “unauthorized copying” of original,

protectable elements of Sophia. (Mem. Decision & Order 5, ECF No. 8.) Battelle can try to

prove copying in either of two ways: (i) offering “direct” evidence that Thuen copied Sophia; or
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(ii) offering “indirect” evidence of copying—evidence that Thuen had access to Sophia and that

Sophia and Visdom are “substantially similar.” (Mem. Decision & Order 7, ECF No. 8.) The

Court concluded, in the TRO context, that Battelle had offered enough “circumstantial evidence”

of copying to establish a likelihood of success on the merits. (Id.) Circumstantial evidence is the

well-known opposite of direct evidence. See, e.g., Ninth Circuit Model Civil Jury Instruction 1.9

(distinguishing between direct and circumstantial evidence). It appears, then, that the Court

considered Battelle’s showing to be, for TRO purposes, adequate indirect evidence of copying.

Regardless, Battelle’s copyright-infringement claim cannot support a preliminary injunction

because the evidence of either direct or indirect copying is inadequate, as a matter of law, to even

establish that there is a genuine factual dispute about whether Visdom is a Sophia copy.

Proving copying directly requires evidence of actual physical copying. E.g., Idema v.

Dreamworks, Inc., 162 F.Supp.2d 1129, 1175 n. 49 (C.D. Cal. 2001), aff’d in part, dismissed in

part, 90 Fed. Appx. 496 (9th Cir. 2004); see also Range Rd. Music, Inc. v. E. Coast Foods, Inc.,

668 F.3d 1148, 1154 (9th Cir. 2012) (citing 2 Howard B Abrams, The Law of Copyright § 14:10

(2011), for the proposition that direct proof of copying can consist of “testimony of direct

observation of the infringing act”). Direct evidence of copying is rarely available, and, when it is

available, it usually takes the form of an admission by the alleged infringer to copying the entire

work at issue. Narell v. Freeman, 872 F.2d 907, 910 (9th Cir. 1989). Here, the record contains

no such admission, nor any other physical evidence of copying. While Michael Sayre (of

prospective Sophia licensee NexDefense) says Thuen told him in July 2013 that Visdom keeps

the good in Sophia, Sayre also says Thuen told him that Visdom is “a new software product” and

that Sophia is “very poorly written” and “nothing but a pile of sh_t.” (Sayre Decl. ¶¶ 8, 11, 14.)

In context, then, Thuen’s alleged comment about keeping the good in Sophia seems to refer to
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ideas, not the source code by which those ideas were expressed. Copyright law protects the

original expression of an idea, not the idea itself:

As long as the specific code written to implement a method is
different, anyone is free under the Copyright Act to write his or her
own method to carry out exactly the same function or specification
of any and all methods used in the [allegedly infringed software].
. . . [C]opyright law does not confer ownership over any and all
ways to implement a function or specification, no matter how
creative the copyrighted implementation or specification may be.
The Act confers ownership only over the specific way in which the
author wrote out his version. Others are free to write their own
implementation to accomplish the identical function, for,
importantly, ideas, concepts and functions cannot be monopolized
by copyright.

Oracle Am., Inc. v. Google Inc., 872 F. Supp.2d 974, 997 (N.D. Cal. 2012); see also, e.g.,

Frybarger v. IBM, 812 F.2d 525, 529 (9th Cir. 1987) (“Although plaintiff must show that the

ideas in the works at issue are substantially similar, the ideas themselves are not protected by

copyright and cannot, therefore, be infringed.”). In any event, no Sophia source code is part of

Visdom (Thuen Decl. ¶ 18), and Thuen’s alleged comment to Sayre cannot reasonably be

regarded as an admission to the contrary. Indeed, Sayre asked whether Thuen had used Idaho

National Laboratory intellectual property, and Thuen replied that Visdom was “made from

scratch.” (Thuen Decl. ¶ 24.) Battelle has not mustered direct evidence of copying.

Proving copying indirectly requires evidence that Visdom is “substantially similar” to

Sophia. It is a legal impossibility for the Court to conduct the necessary “substantial similarity”

analysis when the record does not contain either the Sophia source code or the Visdom source

code or any comparison of them. See Wyatt Tech. Corp. v. Malvern Instruments Inc., 2013 U.S.

App. LEXIS 9843, at *3 (9th Cir. May 16, 2013) (“Wyatt . . . never obtained in discovery the

source code for Malvern’s allegedly infringing software . . . . Consequently, the record lacked

evidence that Malvern’s software was substantially similar to Dynamics, and as a result, Malvern

was entitled to summary judgment.”); Advanced Tech. Servs., Inc. v. KM Docs, LLC, 2013 U.S.
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Dist. LEXIS 51273, at *6-9 (N.D. Ga. Apr. 9, 2013) (granting summary judgment against the

plaintiff’s copyright-infringement claim given its failure to examine the source code of the

defendant’s allegedly infringing software).

A proper “substantial similarity” analysis involves “analytic dissection” of the allegedly

infringed and infringing computer programs in search of similarities in ideas and, more

importantly, in expression. Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 1475-77

(9th Cir. 1992). This requires comparing the source code; it is not enough to say that the

allegedly infringed and infringing programs are intended to have the same or similar

functionality. Oracle, 872 F. Supp.2d at 997 (“Google — and everyone else in the world — was

and remains free to write its own code to carry out the identical function [as the allegedly

infringed Java application programming interface] so long as the implementing code in the

method body is different from the copyrighted implementation.”). Indeed, because the

respective programming languages in which Visdom and Sophia are written, and their

paradigms, are incompatible, a program written in Javascript (like Visdom) will inherently solve

the problem to which it is directed in a different way than a program directed at the same

problem but written in C (like Sophia). (Thuen Decl. ¶ 17.) In other words, the expression is

different, even if the intended functionality is the same. Consequently, it will not be possible for

Battelle to ever show that Visdom is an infringing Sophia copy.

In any event, Battelle has not presented any evidence about the publicly available Visdom

source code, and that kind of evidence is needed to obtain a preliminary injunction. See Johnson

Controls, Inc. v. Phoenix Control Sys., Inc., 886 F.2d 1173, 1176 (9th Cir. 1989) (affirming the

grant of a preliminary injunction in a copyright-infringement case involving software because the

evidence included “in detailed form, the various similarities between the programs . . . both in

idea and expression”); Positive Software Solutions, Inc. v. New Century Mortgage Corp., 259 F.
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Supp.2d 531, 537 (N.D. Tex 2003) (granting a preliminary injunction based on “near-verbatim

copying of significant portions of the SQL Data Structures[3]”). Battelle’s failure to show

“substantial similarity” could not be more abject. If this same evidentiary record were before the

Court on a motion by Southfork and Thuen for summary judgment against Battelle’s copyright-

infringement claim, the motion would have to be granted.

Thus, Battelle’s showing on the “likelihood of success on the merits” factor is weak.

And that is so no matter the standard by which the Court measures Battelle’s showing—the most

demanding “not a doubtful case” standard, which should be applied here since Battelle wants a

mandatory injunction, the conventional “substantial likelihood” standard, or the “serious

questions” standard that can apply under the sliding-scale approach when the movant’s showing

on the other three factors is compelling (which is not the case here).

2. Alleged misappropriation of trade secrets

Battelle admits that its claim for misappropriation of trade secrets requires proof that

Southfork and Thuen “acquired, disclosed, or used” Sophia by improper means. (Mem. Supp.

Mot. Prelim. Inj. 6, ECF No. 2-1.) It offers, however, no evidence at all that Southfork or Thuen

did any such thing. To try to cover for the absence of evidence, Battelle’s brief asserts, with the

word “rewrite” in quotation marks, that Thuen once admitted Visdom is a Sophia rewrite.

(Mem. Supp. Mot. Prelim. Inj. 8, ECF No. 2-1.) But the word “rewrite” is quoted not from an

actual source of evidence, but from paragraph 50 of Battelle’s own statement of facts, which is

merely a characterization—more bluntly, an exaggeration—of testimony by Michael Sayre of

NexDefense. (Statement of Facts ¶ 50, ECF No. 2-2.) Sayre did not testify that Thuen admitted

rewriting Sophia. His testimony is actually quite different: “[Thuen] said that he [had] been

3 SQL is a type of source code.
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writing a ‘new’ software product . . . .” (Sayre Decl. ¶ 12, ECF No. 2-6.) Sayre went on to say

that Thuen told him he had kept what he thought was good about Sophia, but that is hardly an

admission that Visdom is a Sophia rewrite, as it is clear from the record that the alleged “keeping

the good” statement, even if made, could not have referred to Sophia source code. Visdom and

Sophia are written in different, incompatible programming languages and do not share source

code. (Thuen Decl. ¶¶ 15-18.)

Battelle should not be able to succeed by resting its case on such a slender reed,

particularly not in light of the longstanding (and continuing) availability to Battelle of the

Visdom source code. Battelle had both the time and the means to ascertain whether the Visdom

source code incorporates any alleged Battelle trade secret related to Sophia. As such, Battelle

need not rely, as it has done, on a combination of conjecture and a supposed “admission” that

Visdom was Sophia-derived. Battelle is the movant, so it bears the burden to make the required

showing. How can it be deemed to have done so, when it has not offered any evidence about the

contents of the Visdom source code, and the Visdom source code is readily available for

examination?

3. Alleged breach of contract

Battelle’s breach-of-contract claim depends on the notion that the development and

marketing of Visdom constitutes a contractually prohibited use of Sophia. (Mem. Supp. Mot.

Prelim. Inj. 9, ECF No. 2-1.) The missing link is, once again, evidence that Visdom is derived in

any respect from Sophia. Without that evidence, Battelle cannot succeed on the merits.

4. Alleged tortious interference

Battelle’s claim for tortious interference with prospective economic advantage requires,

among other things, proof that the alleged interference was “wrongful by some measure beyond

the fact of the interference itself.” Cantwell v. City of Boise, 191 P.3d 205, 215 (Idaho 2008).
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Battelle acknowledges that this wrongfulness element requires proof of copyright infringement,

breach of contract, conversion, or some other unspecified actionable wrong. (Mem. Supp. Mot.

Prelim. Inj. 10, ECF No. 2-1.) The interference claim therefore is derivative of Battelle’s other

claims and adds nothing to the preliminary-injunction analysis.

And, in any event, because there is no evidence that Visdom is a Sophia copy, the release

of Visdom has not been shown by Battelle to be anything other than legitimate competition with

Sophia, from which Southfork and Thuen had no obligation to refrain. Legitimate competition

is, of course, a defense to a claim for interference with prospective economic advantage. E.g.,

Frantz v. Parke, 729 P.2d 1068, 1075 (Idaho Ct. App. 1986).

5. Alleged unfair competition

Battelle’s unfair-competition claim depends on proof that the marketplace is likely to

incorrectly perceive Visdom as the product of Battelle or of Battelle’s eventual Sophia licensee.

(Mem. Supp. Mot. Prelim. Inj. 11, ECF No. 2-1, citing Wesco Autobody Supply, Inc. v. Ernest,

243 P.3d 1069, 1084 (Idaho 2010)). To support that claim, Battelle says that (i) Visdom

incorporates “elements, architecture, and code from Sophia,” (ii) Southfork and Thuen “appear

to be” using Sophia demonstration videos to market Visdom, (iii) Visdom supposedly is a

confusingly similar name to Sophia, and (iii) Visdom is intended to achieve the same goals as

Sophia. (Mem. Supp. Mot. Prelim. Inj. 11, ECF No. 2-1.) These assertions, most of which are

false, do not demonstrate a genuine risk that Visdom will be mistaken for a Battelle product.

First, as previously noted, Battelle has no evidence that anything in Visdom was copied

from Sophia, despite that Battelle has had every opportunity to scour the Visdom source code in

search of copied elements.

Second, Thuen created the demonstration videos to showcase Sophia’s capabilities when

he was still working for Battelle on the Sophia project. (Thuen Decl. ¶ 10.) He gave them to
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Battelle, which posted them to the Sophia homepage. (Thuen Decl. ¶ 10.) While Thuen

mirrored the videos to the Southfork youtube channel, he did that to promote Sophia—not

Visdom—in connection with Southfork’s eventually abandoned bid to become the Sophia

licensee. (Thuen Decl. ¶ 10.) Further, he removed the videos from the Southfork youtube

channel promptly following Battelle’s request. (Thuen Decl. ¶ 10.)

Third, it is a fanciful notion that the marketplace will confuse Visdom for a Battelle

product because the names Visdom and Sophia both supposedly are intended to evoke, in

roundabout ways, the word “wisdom.” The marketplace is not full of students of Greek

mythology who somehow will know that Sophia refers to the Greek goddess of wisdom. Even if

it were, why would anyone familiar with both Visdom and Sophia, which are directed at the

same goal, assume that the same maker decided to compete with itself by introducing both

products, particularly when one is a freely available open-source product and the other isn’t?

Playing off a competitor’s name is not illegal.

And, fourth, Battelle has not explained why two products’ similar functionality would

cause the marketplace to assume that both are from the same maker, particularly when they are

or will be marketed through different channels by different companies.

Indeed, the record compiled by Battelle itself makes clear that Visdom is being promoted

by Southfork as a Southfork product, without mention of Battelle or Sophia. (See Randolph

Decl., ECF No. 7, setting forth printouts from Southfork’s website.) Moreover, Visdom was

released three months ago (Thuen Decl. ¶ 20), and there is no evidence that any marketplace

confusion has resulted so far. The record simply does not support the conclusion that Battelle is

likely to prevail on its claim that the marketplace will mistakenly attribute Visdom to Battelle.
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6. Alleged conversion

Battelle’s conversion claim could not possibly warrant an injunction against the

continued publication of Visdom on GitHub unless Visdom were deemed to be Battelle’s

property. But Visdom is Southfork’s original creation. (Thuen Decl. ¶¶ 14-19, 23.) The record

contains no meaningful evidence to the contrary. Again, if Battelle’s allegation were true, all it

has to do is analyze the publicly available Visdom source code to find the missing proof.

7. Alleged breach of the implied covenant of good faith and fair dealing

Battelle rounds out its claims with one alleging a breach of the implied covenant of good

faith and fair dealing. That claim, like all the others, depends on the notion that Visdom

incorporates Battelle’s intellectual property; it is a claim that Thuen had an implied duty not to

use Battelle’s intellectual property to compete with it. (Mem. Supp. Mot. Prelim. Inj. 17, ECF

No. 2-1.) It is unclear how the claim differs from the separate claim that Thuen had express

contractual obligations not to use Battelle’s intellectual property for personal purposes. In any

event, the evidence does not substantiate Battelle’s conjectural claim that Visdom incorporates

any Battelle intellectual property embodied by Sophia.

C. Battelle fails to show that a preliminary injunction would avoid irreparable harm.

As already discussed, an injunction ordering Southfork and Thuen to take down their

website or to remove Visdom from GitHub would be a “mandatory” injunction, not merely a

“prohibitory” injunction. “‘[M]andatory injunctions are not granted unless extreme or very

serious damage will result.’” Park Village, 636 F.3d at 1160 (emphasis added) (quotingMarlyn

Nutraceuticals, 571 F.3d at 879). This is a heightened standard from that which applies to

“prohibitory” injunctions, such as the TRO to refrain from releasing Visdom as open-source

software. Battelle’s argument on the “irreparable harm” factor is four-pronged, and all four

prongs suffer from flaws that leave Battelle far short of meeting the standard.
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First, Battelle argues it would be irreparably harmed by Visdom’s release as open-source

software because Visdom supposedly incorporates Battelle’s intellectual property. But Battelle

has presented no evidence that Visdom actually does incorporate any aspect of Sophia. As such,

the record does not permit a finding that Visdom’s release harms Battelle’s protectable interests.

Second, Battelle argues that Visdom’s release compromises national security by “giv[ing]

away the keys to Sophia” to hackers. (Mem. Supp. Mot. Prelim. Inj. 13-14, ECF No. 2-1.) The

“irreparable harm” factor, however, is concerned with harm specific to Battelle. E.g., Park

Village, 636 F.3d at 1160. Alleged harm to non-parties that would result from granting or

refusing the requested injunction is considered in the context of the “public interest” factor. In

discussing that factor below, Southfork and Thuen will explain why Battelle’s “national

security” argument is specious.

Third, Battelle argues that an award of money damages will be inadequate because

Southfork and Thuen are unlikely to be financially capable of paying the award. Be that as it

may, since Battelle has not shown that Visdom incorporates any of its intellectual property,

Battelle also has not shown that Visdom’s release either inhibits its ability to license Sophia to

third parties or entitles it to recover any damages in the first place.

Fourth, and finally, Battelle makes the strained argument that non-entry of the requested

injunction would imperil its non-Sophia-related business interests because the marketplace then

would regard Battelle as unable to protect its own intellectual property. That argument should

fail because it is speculative and because its major premise—that Visdom incorporates Battelle’s

intellectual property—is unsubstantiated.

For these reasons, Battelle has not shown that irreparable harm will result, or is even

remotely likely, if Southfork and Thuen are not ordered to take down their website or to remove
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Visdom from GitHub. Indeed, Visdom has been on GitHub for three months, and Southfork’s

website has been up for longer, yet Battelle cannot identify any actual harm.

D. The balance of hardships favors refusing a preliminary injunction.

The only way to reach a conclusion that Battelle would suffer a hardship in the requested

injunction’s absence would be to assume something Battelle has not substantiated: that its

intellectual property is contained in the Visdom source code. Battelle, as movant, is not entitled

to favorable assumptions unsubstantiated by the evidence; it has the burden to establish

entitlement to an injunction.

Southfork and Thuen, by contrast, would suffer obvious hardship if the requested

injunction were entered. First, Battelle is asking for a mandatory injunction that Southfork take

down its website. Southfork is a computer security start-up. (Thuen Decl. ¶ 26.) It cannot do

business without an Internet presence. (Thuen Decl. ¶ 26.) Second, Battelle can be expected to

try to convert its request for a prohibitory injunction that Visdom not be released as an open-

source product into a request for a mandatory injunction that Visdom be removed from GitHub.

Visdom is Southfork’s creation and its intellectual property. (Thuen Decl. ¶¶ 14-19, 23.) It is

integral to Southfork’s business plans. (Thuen Decl. ¶¶ 14, 26.) Southfork will suffer a hardship

if it is precluded from using its intellectual property to carry out its business plan.

The balance of hardships therefore favors refusing the requested injunction.

E. A preliminary injunction would not serve the public interest.

Battelle’s argument on the “public interest” factor is that Visdom’s release compromises

the country’s “entire critical energy infrastructure” by allowing hackers to familiarize themselves

with the Sophia source code. (Mem. Supp. Mot. Prelim. Inj. 16, ECF No. 2-1.) This is a

hyperbolic statement that should not be taken literally, given that, as Battelle admits Sophia, has

yet to be commercialized. (E.g., Kaczor Decl. ¶ 30, ECF No. 2-4.)
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Visdom’s release as open-source software does not imperil the country’s energy

infrastructure. Even assuming Sophia were integral to protecting the country’s energy

infrastructure, which it simply isn’t, no one can use the Visdom source code to “reverse

engineer” or otherwise gain insight into the Sophia source code. (Thuen Decl. ¶ 20.) To believe

the Visdom source code could be used to discern the Sophia source code would be like believing

that any novel featuring a whale could be used to discern the entire plot, outline, characters,

setting, and outcome of Herman Melville’s Moby Dick. Placing the Visdom source code on

GitHub does not, by any stretch of the imagination, impair the secrecy or efficacy of the Sophia

source code.

Furthermore, Battelle is incorrect to simplistically say that security software like Sophia

or Visdom cannot be open source because then hackers would have access to the source code.

Security systems are better served by being open source so that complicated things, like

cryptographic algorithms and implementations, can be reviewed by independent expert auditors

rather than sitting behind smoke screens. (Thuen Decl. ¶ 22.) The plethora of open source

software used in secure systems today completely debunks the notion that valuable and secure

software cannot also be open source. (Thuen Decl. ¶ 22.) Battelle’s view that security software

cannot be open source is like thinking that, because an individual knows the inner workings of a

camera design, he can make himself invisible to the camera. (Thuen Decl. ¶ 22.)

Finally, the public interest favors competition. It does not favor keeping one product out

of the marketplace based on unadulterated speculation that it infringes the intellectual property

embodied in another product. Without evidence of infringement, Battelle cannot show that the

public interest favors squelching Visdom.
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F. A preliminary injunction should be refused, and the TRO should be dissolved.

Because it is seeking a “mandatory” injunction, Battelle must show that this is not a

“doubtful case[ ]” of infringement and that “extreme or very serious damage will result” in the

injunction’s absence. Park Village, 636 F.3d at 1160 (quotingMarlyn Nutraceuticals, 571 F.3d

at 879. As demonstrated above, Battelle failed to do so. In particular, Battelle failed to conduct

a competent pre-lawsuit investigation, which would have enabled it to compare the Visdom

source code and the Sophia source code and present any resulting evidence of infringement. The

Court had no reason to know before now that the Visdom source code was available to Battelle

all along, and the result was an invasive TRO to which Battelle had no right. Now that Battelle’s

failure to do its homework is out in the open, Battelle should not be rewarded with a preliminary

injunction to which it also is not entitled.

By its own terms, the TRO lasts through October 29, 2013, at 4:45 p.m. (Mem. Decision

& Order 14, ECF No. 8.) The preliminary-injunction hearing will take place five days before the

TRO’s scheduled expiration. If the Court declines to enter a preliminary injunction, it follows

that the TRO should be dissolved rather than be allowed to endure until it expires.

G. If a preliminary injunction were to be entered as Battelle requests, despite Battelle’s
failure to substantiate any of its claims, the bond amount should be increased to
$2,500,000.

The Court required Battelle to post a $25,000 bond to protect Southfork and Thuen

against the damages that may be suffered during the TRO period—not more than fourteen

days—if the TRO proved to be wrongful. (Mem. Decision & Order 13, ECF No. 8.) It is hard to

see why the requested injunction would be entered, given the thin evidentiary record Battelle has

presented on the key question of whether Visdom is an infringing copy of Sophia. If the

injunction nevertheless were entered, it would be designed to stay in place until trial, and trial is

probably on the order of eighteen months away. That is the period with which the Court should
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concern itself in setting the bond amount if it enters the requested injunction. Southfork would

be decimated by the requested injunction, to the tune of an estimated $2.5 million in lost

revenue, which would yield a substantial profit to Southfork and would facilitate Southfork’s

payment of substantial compensation to Thuen, as one of its two owner-employees. (Thuen

Decl. ¶ 26.) $2.5 million should be the bond amount.

IV.
CONCLUSION

Battelle’s motion for a preliminary injunction should be denied, and the TRO Battelle

obtained on an ex parte basis should be dissolved.

DATED THIS 22nd day of October, 2013.

HAWLEY TROXELL ENNIS & HAWLEY LLP

By
Jason D. Scott

Attorneys for Defendants Southfork Security, Inc.
and Corey Thuen
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